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10 AUG 1953
HEMORANDUN TO: Tersomnel "rector

SUBJECT { Employment of Tetired Offleers as Consultants

1. Heference is made to your memorandum of 12 June 1953 concerning
tha employsant of retirsd ofTicers of the armed sarvices as consuitarts
with this igency. The citations referanced in your memorandum [Tah 1)
were sxamined in the praparation of this raper together with othar an-
plicable decisions.

2. JAmongz the atatutes raelating to the employment of retired of"icers
as consultants are the following:

a., ‘ioction 1765, Hevised itatutes, provides that, "Ho officer
in any branch of the publis service, or any other persen whose
snlary, pay, or emoluments zra fixed by law or resgulations, shall
recaive any additional pay, extra allewance, or compensstion, in
any form whatever, for the disbursement of publie monay, or for
any other service or duty whetevsp, unless the same 15 suthorized
by law, and the arpropristion therefor ezplieitly states that it ia
for such additional vay, extra allowances, or compensation,”

t. The act of July 31, 1894 states that no perszon can he
appointed to or hold two or more offises when the zalary of either
or any one ol them exceeds the sum of 12,500, unless speclally
provided by law, Wowever, retirzd officers of the ircy or Navy
electad to public ofTices or aprointed by the Frasidert are
axsapted from the provisions of this law., The smendment of
Hay 31, 1926 Turther exempts enlisted men of the »rued ssrvices
retired for any cause or officers of the armed services ratired
for combat or line of duty injuries,

- ¢, The aet of Yay 10, 1916 as amended by the act of
iugust 29, 1916 prohibits payment to a person recaiwving more than
orie salary when ths combined amounts of such s:lariss exceed the
sum of 12,000 per snrws unless speoifically avthorized by law.
{18 Comp. Zen. 1010}

d, Gegtion 2127 of the Soonomy Act of Jums 30, 1932 limits
the coubinad rate of compemsatlion which can be received in a
eivilian position and retired pay for or on account of comrdszionsd
saprvigce to 3,000 per annus. However, szection 212 vrovides that,
"when the retirs! pay smounts to or axeceeds the rate of 33,000 per
anram, such person shall be entitled to the pay of the civilian
office or position or the retire! pay, whichever he may olset.” -
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It is provided, however, that the provisions ef this section do
not apply to officers retired for combat disability.

e. The act of June 26, 1951 (Fublic Law 53) suthorizes the
igeney to employ and to nay the compensation of not more than
£iftean retirsd officers while performing ssrvice for the igency,
without regard to section 2 of the et of July 31, 1294, as smended,
or any other law prohibiting the employment of retived officers.
Hlowever, this act states that while so serving such an ofTicer
would be emtitled to receive the compensation of his position
with the Agency, or his retired pay, whichever he may elact.

3. The following citations and decislonz of the Comprtroller
Geners) are relevant to detarmining whether or not these st atutory
requirenmts are arplicable to the employment of ratired officers
a3 consultants:

a. The Comptroller Gemeral stated in 22 Comp, Gen, 312 that
section 1765, Fevised Statutes, ".,.does not prohlbit a person
from holding, and receiving the compansation of, two separate and
distinet offices, positions, or employments, the salary or com-
pensation of ecach of which 1s fixed by law or regulation, where
the two services are not incompatible with each other.”

b, 4th regard to the act of July 31, 129, as amended, the
Comptroller Cenaral stated that, "...employmsnt as an axpert or a
sonsultant on a ‘when actually emrloyed' basie, whether compen—
sation be fixet on a fee basis or a per 4liem basis, would not be
an sppointment to an ‘office to which compenzation is attached',
within the meaning of that statute.” (23 Comp., Sen. 275, alse
63 F 672 and 21 Atty. Den, 507)

¢. Coneorning the act of Hay 10, 1916, ss smended, the
Comptroller Tenoral staited in 15 Comp. “en. 751 that, "The 72,000
_limitstion fixed by the act of May 10, 1914, as amended hy the
“aet of iugust 29, 1916, 39 tat. 120, 522, is applicable when
payment of two salaries covers the same or ovarlspping periods of
. service.® We continusd that 4f & "...consultsnt is to be vlaced
" on-a list of thoss available to be eall:d for ssrvice when needed -
paymsnt to bz made either on a par d4em or Pso basis for the par-
tieular call = the mere fact of being plavced on more than one
such 1ist of those svailable for, arnd subjeet to, call wmder A4 -
ferarnt branches of the Jovernment, would not involvs the dual com-
pensation act, surra, and the salary 1imit therain fixs! would not
be applicable to prohibit one person from recaiving compen~ation
on a per {ism or f2e basls under mors than one rart-time or in-
taraittent employment for services performed on differsnt days or
at diffapent times.” [smrhasls suprlied/ This statenent was re-
eaphasized in 23 Comp. Dem. 277,
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d., Prom the decisions contsined in 13 Cemp. Ten. 60, 14 1.4,
£8 and 12 1.4, 37, 101, 256 and 448 1t appears that theugh the
appointment of retired officers in temporary or {ntermitieont
offiees would net bs orohiblted by the zot of 1294, as amended,
notwithstanding the fact that thelr retired ray is in excess of
$2,500 per spnum, they must elect, for the period of such
temporary or intermiitent snployment, betwesn thelir retirad pay
or their rer diem, szlary, stc.

L. ith reference to your memorarnduy, ths position taken by ¥r.
Hoore, Fersommel Tirector of the Office of the Secratary of Tefense,
on the emcloyment of retirsd officers on an intermittent, part-time,
temporary, or tine-limitation aprointaent anpesrs to be sound, bub
each case would still have to be reviewed indlvideally to determine the
compansation and retired vay aspects of the ewrloyment. This function
is performed by the Uensral Counsel in this igency.

5. The substance of ‘a discussion hetwaen the Sensral Counsel, CIA
and TAQ attorneys resgarding the applicability of the dual conrengation
statutes to ths amploymant of ratired of *igers Y7 this Agency in a
consultative capscity ia contsined in an undated letier from the DCI
to the Comptroller Tensral and a memorandun fram the “smoral Counsel
to the ""/a, datsd 25 July 1951, (Tak R) From informal 4iscussions
with 7°C, it appears that G40 haa revisited the aubject of consultant
employzert sincs the date of the tsb B and in conseyiencs would be Wositant
in even Tealfirming the opinion informally atnted theprein, It was
further indicated that future detarmination= in this area by SAQ would
be more stringent than heretofore.

6. The large nusber of Comptroller Tenmeral “scislons on the am-
ployment of consultants and sxperts contain many rulinma which are at
variance., Jome of thess decisions huve heen grounded on the tasis for
which remuneration ls granted for the service rondared. Others have
been hased not on the mode of paysent to the individoal but on the
frequency or duration of employment.. Thers is no one daecision which
sstaklishes spaeific criteris or standards for letermining whether the
employment of an sxpert or eonsvltint will or will not he in contrs-
vention of the dusl compensation atatutes. *hig unfortunats stste of
affairs was pointsd out in a memorandu~ from the tcting Cenrral Cotnsel
to the AL/PT/OPC dated 27 iugwst 1951. (Tab C)

7. Prom the decislons studisd, it appoars that persons may be
smployed on a Fes basls, 2 per diem basis, s vhen actuslly-employad
1asis and in positions with a rate of compensation that car not be
fixed in advance {because of the infresuency or wnpredictability of
the service rsnderad}, without contravening the dual compensation
statutes.  hether a similar decision would be reached ir any other
case in which the facts were aven only s11ghtly altered 1s a matter
of srvacvlation, '
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8. Accordingly, in order to eomply with the arplicable statutes
and decisions insofar as possible, this Agemcy showld arply the inter-
mittent, 1.e. when actually employed, principls in its strictest
sense, Otherwise, any given cass may be subject to an a'‘verse decision
by the Comptroller Temeral, st least until the Federal Tersonrel
Counsel, thes General Accounting Offfce and the Pureau of the Sudget
establish generanl eriteria for the emrloyment of rersonrel in these
catearories,

25X1A

ittachnuents

GLC:ku (7 August 1953)
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